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Criminal Court Discovery orders: 
a study Prepared for the  
texas forensic science Commission

i.   Problem:

 In criminal cases being litigated in Texas courts, motions for discovery are being heard by judges,   
 wherein the attorney for one side seeks records from the crime laboratory that performed the testing   
 of the evidence. Many of these motions call for an enormous volume of crime laboratory records,   
 and it is burdensome on the laboratory to provide them, taking anywhere from four to sixteen hours   
 of a laboratory employee’s time to recover and provide the records.

ii. objective:

 Evaluate some of the discovery orders received by Texas crime laboratories and determine what 
 requested information is potentially significant to the defense, and then propose a model discovery   
 motion/order. Focus on cases involving the offense of DWI.

Glossary of forensic terms in  
Discovery orders

soP: standard operating procedure. The written procedure followed by laboratory personnel to analyze 
the evidence sample. May also be called the method or protocol.

method validation: The method used to analyze the evidence is first validated by analyzing a series 
of known samples (for instance samples containing a known concentration of alcohol), and then testing 
the method to verify that it provides the correct answer, i.e., alcohol concentration,  on a known sample.

Gas Chromatograph: The instrument commonly used for analyzing blood samples for alcohol. A 
sample is injected into the instrument with a syringe, the compound(s) within the sample are pushed 
through a column in an oven within the instrument by a carrier gas, then the compound(s) come into 
contact with a detector at the end of the column. When the compound is detected, a signal is recorded.  
A chromatogram drawing or chart is produced and stored on the instrument computer. One axis of  
the chromatogram chart displays the amount of the compound detected as a peak, while the other axis  
measures the time required for the compound to move through the instrument column. Chromatography 
separates the compounds, if more than one is in the sample, by either their size or polarity.

Calibration: An instrument used for measurements, such as a laboratory balance for measuring weights, 
or a volumetric pipet for measuring volumes, is calibrated or tested to verify that it is measuring properly. 
Laboratories may have these instruments calibrated by an outside vendor. 
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internal standard: A laboratory standard is a reference material that may be used to check to see that 
an instrument or measuring device is performing properly. An internal standard is a reference compound 
used when performing chromatography. It can serve as a reference for measuring the amount of ethyl 
alcohol in a blood sample. Typically another alcohol, such as propyl alcohol, is used as the internal standard 
when analyzing ethyl alcohol. 

Control:  When one is using a gas chromatograph for testing blood samples for ethyl alcohol, a control 
sample of a known concentration of ethyl alcohol is analyzed first to test the instrument performance.
Raw Electronic Data: The electronic output from the detector of a gas chromatograph, for instance, is raw 
data acquired by the instrument computer. This data is then converted by the instrument operating  
software into a chromatogram, which yields the results of the test of the sample.

raw electronic Data: The electronic output from the detector of a gas chromatograph, for instance, is 
raw data acquired by the instrument computer. This data is then converted by the instrument operating 
software into a chromatogram, which yields the results of the test of the sample.

machine settings: On a gas chromatograph instrument, for instance, the operator sets certain operating 
parameters or settings, including the oven temperature, the flow rate of the carrier gas, and the detector 
temperature. These settings affect the analysis of the alcohol, including the speed or rate at which the  
alcohol travels through the instrument column.

operator’s manual: A laboratory instrument is typically provided by the manufacturer with an 
operator’s manual. This is a set of instructions for operating the instrument, including how to set all of  
the parameters and how to perform routine maintenance. These manuals are typically copyrighted. The 
laboratory may also prepare its own version of an operating manual for the instrument.

linearity Plot: A plot of the alcohol concentration values obtained on a gas chromatograph when 
analyzing a series of alcohol standards. The plot of a series of ethyl alcohol standards, such as standards  
having concentrations of 0.00, 0.05, 0.10, 0.15, 0.20, etc., where each standard contains the same 0.05% 
ethanol more than the last, should result in a linear curve. This is a quality control check on the  
instrument.

refrigeration log: A record of the temperature in a refrigerator when it is checked at some time intervals.

Case file: A case in a crime laboratory is an evaluation of evidence coming from a single offense. For 
instance, a blood sample from a single DWI offense would constitute one case. The case file would be all 
of the records of the analysis of that evidence sample, and usually would include the lab report and the 
chain-of-custody.

Proficiency test: This is a sample to be tested in a laboratory by an analyst, for the purpose of testing the 
analyst’s ability to analyze evidence. The result is not given to the analyst until well after his/her results are 
reported. Crime laboratory accrediting agencies require analysts to complete at least one proficiency test 
annually. The test result is provided to the test provider, when an external proficiency test is obtained from 
a commercial vendor.  
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Batch records: Blood samples tested for ethyl alcohol or for drugs are typically analyzed in a batch, 
rather than alone. A batch of samples is typically loaded into a sample rack along with a series of known 
alcohol standards and controls. A queue is set up by logging the sample numbers into the instrument  
computer, noting the position of each sample in the sample rack. Once the instrument completes the 
analysis of the batch of samples, the batch of records, usually gas chromatograms of each sample in the 
batch, are available and stored on the computer. 

laboratory accreditation: Accreditation of crime laboratories is available from several sources, 
including the American Society of Crime Laboratory Directors, Laboratory Accreditation Board 
(ASCLD-LAB). To attain accreditation, the crime laboratory must submit an application and be 
evaluated/inspected against an extensive list of requirements. The assessors/inspectors serve for the 
accrediting body and report their inspection results to that body. The purpose is to determine if a 
laboratory has sufficient quality control measures in place to indicate that it provides a quality 
analysis product.

audits: An accredited laboratory must undergo audits annually to maintain its accreditation. Some audits 
must be conducted by an external source, meaning by individuals from outside the laboratory. Internal 
audits are those conducted by in-house staff. Both types of audits are performed in crime laboratories, 
and reports of those audits must be maintained.

testimony evaluation: One requirement of crime laboratory accreditation is that the testimony of 
analysts be monitored. A written monitoring form must be prepared and maintained, and the analyst 
must be apprised of the evaluation of their testimony. The purpose is to assist the analyst when needed 
to improve their delivery of information to a lay jury, and to ascertain that the analyst does not provide 
test results beyond those supported by the records in the case file.

Quality action Plan: When a laboratory learns of a problem with an analytical procedure or with a 
laboratory instrument, such that the integrity of evidence testing is brought into question, a quality action 
plan is initiated. The typical plan first halts this type of testing, and a root cause is investigated to ascertain 
what caused the problem. A solution is sought and implemented, and an evaluation made to determine if 
the problem affected other cases. A written record of the quality action plan is maintained.

Deviation request: All procedures followed in crime laboratories are required to be written. 
Occasions sometimes arise, such as when a unique type of evidence is encountered, when an analysis 
scheme or procedure requires a change in order to enable sufficient testing of the evidence material. 
This change is usually approved by laboratory management and documented, and is designated a 
deviation request.

Critical supply: Those reagents and other supplies required for the testing of evidence for which the 
quality and integrity of the item may be critical to the testing performed.

approved vendor: An approved vendor is a supplier of critical supplies or services, such as instrument 
maintenance, which has met the laboratory’s requirements for quality.
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iii.   Discovery orders 

  A sample of discovery orders received by crime laboratories in Texas are attached to this report.   
  These include orders from Midland County, attachment a, Tarrant County, attachment B,   
  and Harris County (apparently), attachment C. These orders vary in the amount of 
  documents requested.

  Also attached are two Subpoena Duces Tecums from Tarrant County, which are commonly  
  encountered by the crime laboratories in Tarrant County. These are included as attachment D. 

  Finally, included as attachment e is an agreed Court order for Discovery and inspection
   related to forensic Blood alcohol testing. This agreed order was worked out between a 
  member of the Department of Public Safety Crime Laboratory in Austin and both a prosecuting  
  attorney and defense attorney in Brazos County.

iv.   an evaluation of Discovery orders  
   and recommendation

  Meetings were held during December 2014 and January 2015 with crime laboratory personnel in 
  city, county, and state laboratories to discuss the issue of discovery orders. The personnel included  
  Zoe Smith at the Texas Department of Public Safety Laboratory in Austin, Dr. Robert Johnson at  
    the Tarrant County Medical Examiners Laboratory, and both Tom Stimpson and Jason Allison at  
  the Fort Worth Police Department Forensics Laboratory, and Tony Arnold and Efrene Perez with  
   the Austin Police Department Division of Forensic Sciences. Three other crime labs were provided  
  a draft of this report to review, and conversations concerning it were conducted by telephone.  
  From these meetings and conversations, an understanding was gained of the potential that an item  
  of information, requested in a court order, would yield information significant to a criminal case.  
  In addition, with each item requested in an order, the relative burden of retrieving and providing  
  the information was ascertained. Also, it was learned that several local jurisdictions (counties) had  
  engaged in similar projects to develop a standard discovery order, with varying levels of success.
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Discovery items    Comments

1.  The complete laboratory case file. 
    This should include the following  
    records: 

    a. Laboratory report
    b. Submission form received with  
          the evidence identifying the  
          name of the suspect, offense date  
          and county, and inventory of the 
          evidence 
    c. Chain-of-custody of the evidence
    d. All records made concerning the  
          testing of  
          the evidence during its testing by  
          the analyst
    e. All instrument charts prepared as  
          part of the testing of the evidence  
          (such as gas chromatograms)

    Most, if not all crime laboratories have a laboratory  
    information management system (LIMS) within which they  
    maintain their case files. At least a portion of the case file is in  
    the LIMS, and other documents can be scanned and added as  
    a part of  the case file within the LIMS. The case file should  
    be relatively easy to provide.

2.  Standard Operating Procedure used 
    for testing the evidence

    All laboratories in Texas are required to be accredited, and have 
    their written SOPs stored in electronic fashion. Providing an  
    SOP should be relatively easy.

3.  If the sample was analyzed in a batch 
     with other samples, then provide the 
     documents (instrument charts) for the  
     entire batch

    Laboratories generally would test blood samples for ethyl  
    alcohol in batches. The testing is performed on a Gas  
    Chromatograph (GC), or a GC-Mass Spectrometer (GC-MS)  
    instrument. Once a set of samples and standards and controls  
    are loaded into the instrument, the run is started and the data  
    collected and stored on the instrument computer.  A  
    chromatogram is produced for each sample, and the instrument 
    computer calculates the ethyl alcohol concentration. Typically a  
    laboratory would print out the chromatogram for each sample 
    and place it in the case file for that case. In order to provide the   
    chromatograms for an entire batch of samples, laboratories will  
    have to store the entire batch electronically in some fashion, so 
    that to provide this information, they won’t have to go into  
    numerous case files to retrieve the records. Once a laboratory  
    stores the batch files, the batch records on blood alcohol tests  
    should not be difficult to provide electronically.

a.  Discovery items that should be Given  
     as a matter of Course

Following is a list of items laboratories believe should be given as a matter of course in a DWI case.
The difficulty for a laboratory to retrieve and provide the discovery information for items depends on 
how the laboratory records and maintains the information.  
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Discovery items    Comments

4.  Records detailing the calibration of 
    any instruments used to perform the 
    testing of the evidence

    The Gas Chromatograph is basically calibrated with each batch 
    of samples analyzed, by many laboratories, as they include in  
    the batch several positive ethanol controls as well as sample  
    blanks (containing no alcohol). If not performed with each  
    batch of samples, the laboratories calibrate the instrument  
    either weekly or monthly. Retaining, retrieving, and providing 
    these calibration records should not be difficult, as long as the  
    lab has a systematic place to store them.

5.  The analyst’s training history, as 
    indicated on a curriculum vitae

    A laboratory is required to have and maintain a statement of  
    qualifications, or curriculum vitae on each analyst who  
    performs the testing of evidence. As long as this document is  
    updated as the analyst  acquires continuing education, this  
    document can serve as the analyst’s training record.  This  
    document can be easily maintained, retrieved, and provided.

6.  The analyst’s proficiency test 
    results for three tests performed  
    immediately before the evidence  
    was tested.

    A proficiency test sample, when analyzed by a forensic scientist,  
    results in the creation of a proficiency test file containing much  
    the same information as a case file. A laboratory may currently
    maintain the hard copy of the documents in this file.  Those  
    records can be scanned and maintained in electronic fashion.  
    If so, they should not be difficult to provide.

    As indicated above, while some of these records can be easily  
    retrieved and provided currently, others will require a  
    laboratory to modify the way they maintain certain records, in 
    order to make them more readily retrievable.  A few crime 
    laboratories in Texas have already obtained a software package 
    that provides for the storage and organization of many quality 
    assurance records. One such software system is called Qualtrax.  
    The Tarrant County Medical Examiner Laboratory acquired  
    this software around three years ago, reportedly set it up and  
    optimized it for their use over about a one year period, and  
    this has greatly reduced the time it takes them to respond to  
    court discovery orders. For example, it takes their lab  
    approximately four hours to respond to a discovery order,  
    where a lab without this organization of records may need  
    to spend as many as sixteen hours retrieving and preparing the  
    discovery order response. Note that the Department of Public  
    Safety acquired this software recently, and has begun the  
    process of setting it up for use in its crime laboratories and  
    breath alcohol testing program. Other laboratories use some 
    other software product to assist with  the organization and  
    storage of electronic records, and perhaps within their  
    LIMS system.



8

 
 

Discovery items            ranking and Description

7.  Laboratory accreditation/audit 
    records:
    a.  Certificate and/or letter noting  
        the laboratory’s accreditation with  
        the period of the accreditation from  
        the accrediting body
    b.  Accreditation letters from the  
        Department of Public Safety
    c.  A list of any corrective actions  
        required to achieve accreditation, as  
        provided by the accrediting body,  
        and the outcome of the actions taken 
        by the laboratory.
    d.  Any annual internal or external  
        audit reports

     Laboratory accreditation documents, as listed above. Both 
     because crime laboratories in Texas are required to be  
     accredited, and because accreditation is a measure of the  
     laboratory’s quality assurance system, these records have  
     relevance and are ranked #2. If the request includes just those
     accreditation records noted above, then the laboratory should 
     be able to provide them without difficulty so this is ranked #1.

8.  Method validation studies. For instance, 
     if the gas chromatograph was used to  
     analyze the blood sample to determine 
     the ethanol concentration, provide the  
     records demonstrating the validation. 
     A laboratory is required by accreditation  
     standards to validate its methods. Those  
     documents could be scanned and    
     stored on a computer.

    Method validation, which in the case of most, if not all crime 
    labs, is of the gas chromatographic analysis of the sample for  
    ethyl alcohol. It should be noted here that to attain  
    accreditation, a laboratory has to provide method validation  
    records for review by the accrediting body. So these records  
    most likely have already been reviewed by a qualified external 
    auditor. That being said, the scientific importance of validating  
    an analytical method is high. The value to the attorneys of this 
    information would be expected to be low, due to its previous  
    scrutiny, so this is ranked as #3 in potential significance. The 
    difficulty in providing these records would rank also as #3.

B.  other items sometimes included 
      in Discovery orders

In addition, the discovery orders we studied contain the following items, which we have ranked by the 
value to the court from the standpoint of the science in determining the fact issues surrounding the  
criminal case, and the degree of difficulty of providing the requested information. Laboratories ranked 
these items according to the following key:

Potential for significance: for Potential Burden on the laboratory:

1 = most informative  1 = easiest to provide

2 = possibly informative in some cases 2 = challenging but doable

3 = may yield information in a small subset of cases 3 = moderately burdensome

4 = unlikely to be informative 4 = very challenging/clearly burdensome
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Discovery items                ranking and Description

9.  The quality assurance policy 
    regarding the validation of test  
    procedures.

     The laboratory’s SOP for testing procedures, as in the  
     method validation above. This request would rank as  
     possibly informative, or a #2. This SOP would be easy for 
     the lab to provide, so that would rank as a #1.

10.  Instructions and records reflecting
      the testing of standards to obtain  
      the linear response curve when  
      testing different concentrations of  
      ethanol.

     Linear response curve for the gas chromatograph to testing  
     ethyl alcohol. Since alcohol control samples are analyzed  
     with each batch of blood samples when testing them for  
     ethyl alcohol, the value of this linearity curve is ranked as  
     a #3. Certainly the laboratory must perform this test, as 
     a part of its method validation, and again, this will likely  
     be reviewed by accreditation inspectors. The difficulty of  
     providing this is ranked as #2.

11.  The source of any standards and 
      controls used within the batch of  
      samples tested with the evidence 
      in this case.

     Source of standards and controls used in the analysis. The  
     significance of this to any case is deemed such that it  
     would likely yield little information. It would rank as #3 
     in significance. It can, however, be provided easily, so that 
     would be ranked as a #1.

12.  Records reflecting the quality 
      control testing of any and all  
      reagents, standards, and controls 
      associated with the testing of the  
      sample in this case.

     Records related to the quality control testing of any reagents,  
     standards and controls used in testing the evidence. As a  
     quality assurance measure, a laboratory will always test any  
     standards and controls it acquires, and any reagents it prepares,  
     before using them to analyze evidence. Typically the lab will  
     have a written QC test procedure, and then maintain a log of 
     the tests by date and standard or control tested.  The  
     significance of these records to any case is ranked as a #3. 
     The difficulty of providing the information is ranked as #1 
     for labs with the QA records software, but ranked as #3 for 
     those labs without this tool.

13.  Refrigeration logs associated with
      the refrigerator in which this  
      sample and any associated controls  
      and standards were stored prior to  
      the analysis of the sample.

     Refrigeration logs. The significance of this information is  
     rated as #4. The ease of providing it is ranked as #1-2.

14.  Balance quality control checks for 
      any balance used in testing this  
      sample.

     Balance quality control checks. Some laboratories use  
     balances in the preparation of their alcohol controls, while 
     others do not. For labs that do, the QC check of their  
     balances is important. The relevance or importance of  
     providing this is ranked as #3, and the difficulty of 
     providing it is ranked at #2.
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Discovery items    ranking and Description

15.  Pipette quality control records for
     any pipette used in relation to the  
     calibrators, standards, or controls,  
     and samples in this case.

    Pipette quality control records. The potential significance  
    of the records of the QC test of pipettes used in preparing  
    controls is ranked as #3. The difficulty of providing the 
    records is ranked as #2.

16.  The identity by make and model of
      any instruments, including balances 
      and pipettes used to analyze this  
      sample.

    The identity of instruments and equipment used in the  
    testing of the evidence. This information is ranked as #2, 
    or possibly informative. It is ranked as #1 in the ease of 
    providing it.

17.  Maintenance and repair records for 
      the instrument used to test the  
      samples in this case.

    Maintenance and records of the instruments used in the  
    testing. This information is ranked as #4, as unlikely to be
    informative to the court. It is ranked as #2 in difficulty for
    most labs to provide.

18.  Documents reflecting the 
      instrument parameters set for the  
      instruments used when testing 
      this sample.

    Documented instrument parameters used in testing the  
    evidence. This information is ranked as #4, as unlikely to 
    provide information of value to the court, however, the  
    information is ranked #1 as relatively easy to provide.

19.  The policy and instructions 
      concerning the sample selection  
      used in this case.

    Policy concerning sample selection. This is ranked as #3 
    in importance. It is ranked as #1 in ease of providing it.  
    Typically one, or two samples are submitted. Unless there  
    is an indication that the two samples were collected at  
    different times, or placed in different types of containers  
    with different preservatives, then it does not matter which  
    sample is tested.

20.  The source and type of 
      consumables used in the collection,  
      preparation, and analysis of the 
      samples in this case.

    The source and type of consumables used to test the  
    evidence. The type of consumables used will be noted in  
    the SOP, but the source may only be noted in the  
    laboratory’s list of approved vendors. The potential  
    significance is ranked as #3. The ease of providing the 
    information is ranked as #1-#2.

21.  Testimony evaluation records 
      concerning the analyst testing the  
      evidence in this case.

    Testimony evaluation records. This information deals with 
    the testimony by the analyst on other cases, so its potential 
    significance to the present case would rank it as a #3. The 
    ease of providing the records would rank as #1.
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Discovery items    ranking and Description

22.  Any corrective action, quality  
      action plan, or deviation request 
      related to the type of testing, 
      equipment, or personnel involved  
      in testing this sample, for a period  
      of six months before and 
      after the testing on this case sample.

    Any corrective actions, quality actions, or deviation requests  
    concerning either the analyst, instruments, or method of testing 
    used on the evidence in this case. The potential significance of  
    this information would rank as #2, if there are any such actions 
    within six months of the sample testing. The ease of providing  
    the records would rank as either #2 or #3, depending on how 
    the laboratory stores these records.

23.  The actual raw data from the gas  
      chromatographic analysis of the  
      batch of blood samples.

    The value of the raw data generated by the gas  
    chromatograph to the defendant is ranked as #5. The reason 
    for this is that the batch of chromatograms is already  
    provided. As well, unless the requestor has the particular 
    gas chromatograph instrument operating software, they  
    would have no capability to analyze the data and determine 
    the alcohol level from it for any sample. The ease of  
    providing the raw data is also rated as #5. Many labs do not
    retain this data, because it has already been analyzed by  
    the instrument, and the produced results obtained. Since  
    the complete method of analysis was validated, the  
    retention of this raw data is not necessary.

24.  A request for the defense attorney  
      to visit the laboratory and view the 
      area where the testing of the  
      samples is conducted, apparently  
      for the purpose of evaluating the  
      likelihood of radio frequency  
      interference in the testing.

    Viewing of the laboratory really provides a low level of  
    scientific value to the defendant. This may not be the case if  
    the lab was not accredited, but the court should understand  
    that to obtain accreditation, a laboratory facility is thoroughly 
    inspected. In addition, if there was any kind of electronic  
    interference that affected laboratory testing, this would be  
    apparent and recognizable with the control alcohol samples  
    run with each batch of blood samples. The scientific value of  
    the viewing is rated as #5. The burden to the lab apparently 
    varies, as some labs consider it a huge burden, and others do  
    not. Those labs that do consider it a burden are mostly  
    concerned with the security of both evidence and records  
    on those other criminal cases being investigated by lab staff on  
    the day of any scheduled visit. To adhere to their own lab 
    policies, they would likely to have to cease testing while  
    visitors are present in the lab, which is 
    counter-productive, especially in larger facilities.
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v.  summary: 

As one can see from the evaluation of the records requested in items #7 through #24 above, many would 
provide potentially significant information in very few cases. While the degree of difficulty with  
release of any one set of records may be small, it is the cumulative effect of providing all of these records 
that is burdensome on the laboratory staff. Until or unless laboratories can develop a program of storing 
all of these records in a highly organized and easily retrievable format, it is currently taking as much as 
sixteen hours of labor to locate and produce these. The time required for laboratory staff to analyze and 
report findings on a typical DWI case is on the order of one hour per sample. When that lab staff has to 
spend up to sixteen hours to provide the court ordered records, and special staff to perform this service  
are not available, then it is common for scientist-analysts to stop and handle the court ordered request. 
This delays the scientific testing of other evidence. 

Again, until Texas crime laboratories can fund the acquisition of appropriate software designed for the 
storage and organization of all laboratory records, including standard procedures, quality assurance  
documents and test results, procedure and method validations, accreditation records, and complete case  
file records, and then have the time (one year) to implement the program, it is recommended that the 
quantity of items routinely authorized for discovery be carefully considered by the courts with a view  
of meeting both the defendant’s needs and the crime laboratory’s needs. Crime laboratories desire that 
some limited order can be arranged, with the proviso that in special circumstances, the court may need  
to authorize an order for more information to be released.
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attachment a: 
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attachment B: 
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attachment C: 
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attachment D: 
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